
	 	
	
	
	
	
	
	
	
	

	
	

July 5, 2016 
 
Regulations Division 
Office of General Counsel 
Department of Housing and Urban Development 
451 7th Street SW., Room 10276 
Washington, DC 20410–0500 
 

RE: Comments to Notice of Demonstration to Test Proposed New Method of 
Assessing the Physical Conditions of Voucher-Assisted Housing (24 CFR Part 
982, Docket No. FR-5928-N-01) 

 
Dear Secretary Castro, 
 

We respectfully submit through this letter comments on the U.S. Department of Housing 
and Urban Development’s (HUD) “Notice of Demonstration to Test Proposed New Method of 
Assessing the Physical Conditions of Voucher-Assisted Housing.”1 

 
Over the past six months and under your leadership, HUD has taken important steps 

towards ending lead poisoning in federally assisted housing. HUD promulgated rules to align the 
agency’s definition of lead poisoning with the Centers for Disease Control and Prevention and 
launched a Lead-Safe Homes Lead-Free Tool Kit outlining progressive initiatives. The Universal 
Physical Condition Standards for Vouchers (UPCS-V) demonstration project presents an 
unparalleled opportunity to engage in lead poisoning prevention while collecting valuable data 
on the methods for identifying lead hazards. The proposed inspection protocol will not 
conclusively determine whether a lead hazard is present in a unit. As a result, if published and 
implemented without additional changes, the UPCS-V inspection will not achieve the stated goal 
of enabling an inspector to more consistently identify and accurately describe those items that 
pose the most dangerous risk to tenant health and safety in the home. Namely, it will not allow 
for the identification of the majority of lead hazards that result in lead poisoning and permanent 
neurological harm for children participating in the Housing Choice Voucher (HCV) Program.  
 

I. Statement of Interest 
 

The Health Justice Project is a medical-legal partnership between Erie Family Health 
Center, Loyola University Chicago School of Law Beazley Institute for Health Law and Policy, 
and LAF Chicago.2 Our goal is to achieve health equity and social justice on behalf of low-
income, marginalized patients. Erie delivers high-quality, culturally sensitive, bilingual 
healthcare to more than 70,000 patients, regardless of a patient’s ability to pay. Many of Erie’s 
patients reside in federally assisted housing, live in high-risk areas for lead poisoning, or have 
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lead poisoning. Recognizing that lead poisoning can derail and permanently disrupt a child's 
future and elevate the risk for life-long disease and disability, the Health Justice Project and its 
partners collaborate to prevent and address lead poisoning. 
 

The National Housing Law Project (“NHLP”) is a nonprofit national housing and legal 
advocacy center established in 1968. Our mission is to advance housing justice for poor people 
by: increasing and preserving the supply of decent, affordable housing; improving existing 
housing conditions, including physical conditions and management practices; expanding and 
enforcing low-income tenants' and homeowners' rights, and increasing housing opportunities for 
racial and ethnic minorities. Through policy advocacy and litigation, NHLP has been responsible 
for many critically important changes to federal housing policy and programs that have resulted 
in increased housing opportunities and improved housing conditions for poor people. Lead 
poisoning prevention in federally assisted housing is a critical component of improved housing 
conditions and achieving housing justice for poor people. 

 
The Sargent Shriver National Center on Poverty Law (“Shriver Center”) provides 

national leadership to promote justice and improve the lives and opportunities of people living in 
poverty. The Shriver Center advances laws and policies, through litigation, legislative and policy 
advocacy, and administrative reform, to achieve economic, racial, and social justice for our 
clients. The Shriver Center works across a range of specific issues, including health care, child 
care, housing, employment and training, asset building, criminal justice, re-entry, civil rights, 
early childhood development, and public benefits. The Shriver Center’s Health and Housing 
Justice units have seen firsthand the permanent and devastating consequences of exposure to lead 
on a person’s ability to escape poverty and achieve success.  
 

II. Lead Hazards Create a Health and Safety Threat in the Home and Result in 
Permanent and Disabling Harm to Children  

 
Lead hazards present an urgent health and safety threat to children. Lead poisoning 

causes severe health concerns, such as significant biological and neurological damage affecting 
cognition, behavior, bodily functions, growth, and development.3 It can lead to academic failure, 
juvenile delinquency, high blood pressure, brain damage, learning disabilities, behavioral 
problems, developmental delay, and even death.4  

 
The majority of HCV Program participants reside in neighborhoods with high rates of 

lead poisoning and a housing stock that predates prohibitions against the use of lead-based paint. 
As a result, over 2.5 million homes receiving federal assistance have lead hazards, placing young 
occupants, who occupy more than one third of HCV Program households, at great risk of lead 
poisoning.5 In fact, the risk of lead poisoning is high among children living in poor 
neighborhoods,6 with Medicaid recipients having the highest risk.7 More than one-fifth of 
children from the poorest neighborhoods, where HCV Program participants often reside, have 
alarming levels of lead poisoning.8 The risks fall heavily on minority children who are 
disproportionately represented in federally assisted housing. 9 African American children are 
nearly three times more likely than Caucasian children to have highly elevated blood-lead levels, 
and their associated damaging health outcomes.10  
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III. Lead Poisoning Prevention Requires the Identification of Lead Hazards Prior to 

Exposure 
 

The 2016 Senate Report accompanying the Transportation, Housing and Urban 
Development Appropriations Act mandated that HUD revise the outdated Housing Quality 
Standards (HQS) inspection protocol to “reflect recent research on health and safety threats in 
the home.”11 According to the Report, “modern health standards” and a “universal list of life 
threatening or emergency deficiencies” were among the criteria absent from the HQS.12 In order 
to update the inspection protocol to reflect modern health standards and to achieve the goals of 
the HCV Program to “provide decent, safe and sanitary affordable housing for low-income 
families,” it is paramount that HUD prioritizes lead poisoning prevention in the HCV Program 
by including risk assessments in all inspection protocols.13 

 
Today, overwhelming scientific research proves that no blood lead level is safe14 and, 

because no therapeutic interventions exist to ameliorate the effects of lead poisoning, children 
require a wide margin of safety. The American Academy of Pediatrics determined that 
“prevention of exposure is paramount” and remains a “major public health priority in the United 
States.”15 In its 2012 Guidelines for the Evaluation and Control of Lead-Based Paint Hazards, 
HUD recognized primary prevention as the most important and significant strategy to eliminate 
lead poisoning.16 Primary prevention requires the identification of a lead hazard before a child is 
exposed to it. 17 Without this preventative approach, there is a high likelihood that children 
residing in pre-1978 federally assisted housing will suffer the permanent and disabling effects of 
lead poisoning.  

 
Primary prevention and modern health standards require that HUD 1) incorporate lead 

hazard risk assessments into the UPCS-V inspection protocol and 2) include the presence of lead 
hazards as a life-threatening emergency.  
 

a. Require Lead Hazard Risk Assessments in the UPCS-V Inspection Protocol 
 

In order to prevent lead poisoning, HUD must incorporate lead hazard risk assessments 
that include the collection of dust, dirt, water, and paint samples in all pre-1978 homes in the 
UPCS-V inspection protocol.  

 
In its current form, the UPCS-V Decision Trees only includes a visual inspection of lead 

based paint. It also includes numerous inspection items that could have “peeling paint or needs 
paint” and “peeling or cracking paint,” including doors, walls, ceilings, floors, and windows.18 
(The inspect able item of “patio/porch/balcony” does not include a decision related to peeling or 
cracking paint, despite the possibility of deteriorated paint.19) However, the presence of peeling 
or cracking paint does not result in a “fail” outcome or trigger a lead hazard risk assessment. The 
only time a unit fails inspection for a lead hazard is when a “target unit” does not have a lead free 
certificate and deteriorated lead based paint is present.20 This only captures a fraction of potential 
sources of lead hazards.  
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Visual inspections of lead paint, alone, will not identify the potential sources of lead 
poisoning in a home.21 Lead inspections limited to a visual examination or solely to paint are not 
an effective method for identifying lead hazards in the form of lead-dust or lead-soil. The current 
UPCS-V inspection protocol does not include any reference to lead contaminated dust or lead 
contaminated soil. As a result, the majority of lead hazards that result in lead poisoning will go 
unnoticed and uncorrected until after a child is poisoned.22 In its 2016 Fiscal Budget, HUD 
identified that “the most important preventable exposure sources for children are lead hazards in 
their residential environment: deteriorated lead paint, house dust, and lead-contaminated soil.”23 
In fact, lead-dust and lead-soil are the major source of lead exposure and the greatest cause of 
lead poisoning.24 Including lead hazard risk assessments with the collection of samples of dust, 
dirt, water, and paint samples would allow the participating PHA to determine conclusively if the 
deteriorated paint is in fact lead based and to identify other dangerous lead hazards.  
 

b. Include Lead Hazards Among the Life Threatening Emergency Deficiencies 
 

Among the goals in developing the UPCS-V inspection protocol is to create a universal 
list of life threatening/emergency (LTE) deficiencies.25 According to HUD, LTE is “a deficiency 
that threatens life, health and/or safety of the tenant(s) and must be corrected within 24 hours.”26 
As described herein, there is no safe level of lead exposure. It is well established that blood lead 
levels below 5 micrograms per deciliter (µg/dL) result in irreversible injury to a child’s brain. 
Lead hazards pose a significant danger to the health of a child and can be life-threatening and 
must be included in the list of life threatening/emergency deficiencies.27 By including lead 
hazards in the list of LTE items, HUD will ensure that PHAs have the authority to address lead 
hazards as quickly as possible, thereby reducing the amount of exposure and permanent injury to 
children participating in the HCV Program.  
 

c. Incorporating Risk Assessments in the UPCS-V Demonstration Project 
Streamlines Inspection Practices and Reduces the Costs of Risk Assessments  

 
In addition to reflecting the most recent research on health and safety threats and 

evidence-based guidance, the inclusion of risk assessments in UPCS-V inspection protocol 
would achieve HUD’s goals of streamlining inspection practices and efficiency across programs. 
In 2014, the Senate Committee on Appropriations directed HUD to “move to a consistent 
inspection standard across housing assistance programs, as well as oversight of Section 8 
units.”28 Risk assessments are currently conducted in other federally assisted housing programs 
and should be included in the Housing Choice Voucher Program for consistency.29  

 
Including risk assessments in the UPCS-V inspection protocol will also allow HUD to 

combine the multiple inspections that currently take place to assess lead hazards and housing 
quality. Thus, HUD can eliminate the cost of a second inspection solely for the purpose of 
identifying lead hazards. To further reduce costs, HUD could include lead hazard risk assessment 
training in the preparation of PHA staff inspectors.  
 

IV. HUD Should Allow PHAs that Contract with Lead Hazard Risk Assessors and 
Other Inspectors to Participate in the UPCS-V Demonstration Project  
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HUD is considering limiting participation in the demonstration project to PHAs that do 

not use contract inspectors. PHAs using contract inspectors, lead or otherwise, should be allowed 
to participate in the demonstration project. Both large and small PHAs use contractors and it is 
critical to the accurate assessments of the UPCS-V inspection protocol that all PHAs be 
considered for participation. This is especially important for PHAs that do not employ licensed 
lead hazard risk assessors. These PHAs will be required to contract with risk assessors in order to 
execute a UPCS-V inspection protocol that includes risk assessments. If HUD does not make this 
exception, it will exclude a significant number of PHAs across the country despite lead 
poisoning risks in the area.  
 

By incorporating lead hazard risk assessments in the UPCS-V inspection protocol, HUD 
will fulfill its goal of focusing on health investments in HUD-assisted housing that are based on 
modern health and safety provisions.30 Risk assessments that identify and allow for the 
correction of lead hazards allow HUD to provide decent, safe and sanitary affordable housing.31 
The UPCS-V inspection protocol presents an opportunity to take decisive action to ensure that no 
child in a participating PHA is endangered by a lead hazard. We urge you to protect the next 
generation by engaging in true primary prevention that identifies lead hazards before children are 
poisoned.  
 

Thank you for your consideration and efforts to ensure that every child has a safe and 
healthy home.  
 
Sincerely, 

 
Emily A. Benfer   Susan Stern        Kate E. Walz 
Clinical Professor of Law  Interim Executive Director          Director, Housing Justice 
Director, Health Justice Project National Housing Law Project    Sargent Shriver National  
Beazley Institute for Health Law          Center on Poverty Law  
and Policy 
 
 
  
Patrick MacRoy 
Independent Consultant 
Former Executive Director 
Alliance for Healthy Homes 
 
																																																													
1 Notice of Demonstration To Test Proposed New Method of Assessing the Physical Conditions of Voucher 
Assisted Housing, 81 Fed. Reg. 26,759 (Apr. 27, 2016) (to be codified at 24 C.F.R. pt. 982). 
2 LAF is listed here to provide an accurate description of the Health Justice Project partners. LAF participates in the 
medical-legal partnership only through activities permissible under the regulations governing entities funded by the 
Legal Services Corporation and has not been involved in creating these comments. 

undergraduate studies combined.   
 

Laura excels in rigorous and challenging intellectual environments. She earned an A, the 
highest grade possible, in each of the three areas in which the Clinic is graded:  
lawyering skills, substantive skills and interdisciplinary skills and professional qualities.  
Her aptitude is further demonstrated by her many achievements, even at this early stage 
of her academic career, including repeatedly earning a position on Loyola’s Dean’s List 
and graduating summa cum laude from Bethel University.  In law school, she holds the 
prestigious title of Editor-at-Large of the Loyola University Chicago Law Journal and 
maintains leadership positions in public interest and health-oriented student  
organizations, even while she was enrolled in the extremely rigorous Clinic.  Laura has 
an unparalleled passion for knowledge and works tirelessly to master the materials that 
will serve her and her clients well into the future. 

 
Most impressively, through her every interaction, engagement and endeavor, Laura  
demonstrates unparalleled loyalty, service and social responsibility.  Laura fully embraces the 
principle that the promotion of justice permeates every aspect of Jesuit life.  Throughout her 
contribution to the Clinic, she recognized the innate and inalienable dignity that every human 
being enjoys as a person and, through her actions, she acknowledged that justice requires not 
only the recognition of these rights, but also a duty to support individuals in the attainment of 
them.  She represented her clients with the utmost professionalism and respect.  Laura possesses 
a compassionate spirit that manifests itself in her effort to help others flourish and her work to 
eliminate barriers preventing her clients from accessing social justice and realizing their fullest 
potential.  
 
Moreover, Laura demonstrated her commitment to fulfilling the special responsibility lawyers 
have to the underserved and to the quality of justice through pro bono representation and  
volunteerism.  I have no doubt this practice will continue during the entirety of her very  
promising career.  
 
Laura will make an exceptional Alpha Sigma Nu member and an outstanding representative of 
the Jesuit honor society long into the future.  I am positive that Laura would quickly become 
one of your most memorable inductees and most successful alumni.  I strongly recommend 
Laura Morgan to Alpha Sigma Nu and very much hope you will induct her into your society.  I 
would be glad to provide any additional information that might be helpful.   

 
 

Yours most sincerely, 
 
 
 
 

Emily A. Benfer 
Clinical Professor of Law 
Director, Health Justice Project 
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